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STATE OF CALIFORNIA
ENVIRONMENTAL PROTECTION AGENCY
DEPARTMENT OF TOXIC SUBSTANCES CONTROL

In the Matter of Docket HWCA 20040529

FIRST AMENDED ENFORCEMENT

Bill Vladimir Gomelsky, and

American Earth Management, Inc. ORDER

ciébijb,&ém?ncanston Company Health and Safety Code
aticoy St Section 25187

Van Nuys, CA 91402
EPA ID No. CAD 981427669

Respondents

INTRODUCTION

1.1. Parties. The State Department of Toxic Substances Control

(Department) issues this First Amended Enforcement Order (Order) to Bill Vladimir
Gomelsky and American Earth Management, Inc., d.b.a. American Oil Company

(Respondents).

1.2. Site. At all times relevant to this Order, Respondents transported
hazardous waste and operated their business out of 13740 Saticoy St., Van Nuys, CA

91402.



1. 3. Permit/interim Status. At all times relevant to this Order, the

Department authorized Respondents to manage hazardous waste by hazardous waste

transporter registration number 1601, which was issued on or about April 10, 1987.

1.4. Jurisdiction. Section 25187 of the Health and Safety Code authorizes
the Department to order action necessary to correct violations and assess a penalty
when the Department determines that any person has violated specified provisions of
the Health and Safety Code or any permit, rule, regulation, standard, or requirement

issued or adopted pursuant thereto.

DETERMINATION OF VIOLATIONS

2. The Department has determined that:

2.1. The Respondents violated Health and Safety Code section 25189.2,
subdivision (a), in that on the following occasions, Respondents made false statements

on manifests.

2.1.a. Manifest #20842252, dated September 26, 2001 (Northridge
Laboratories), falsely states that the waste is non-flammable

(waste code 221, in a tanker truck).

2.1.b. Manifest #20071563, dated July 24, 2000 (Lakeside Boat
Services), falsely states that the waste is non-flammable
(waste code 221).

2.1.c. Manifest #20071571, dated July 24, 2000 (Paul Thorsen),

falsely states that the waste is non-flammable (waste code

221, in a tanker truck).



2.2. The Respondents violated California Code of Regulations, title 22,

section 66263.23, subsection (b), in that on the following occasions, Respondents

delivered used oil mixed with contaminated petroleum products and/or waste solvents to

a hazardous waste facility which is not authorized by the Department to receive the

waste.

2.2.a.

2.2.b.

2.2.C.

Manifest #20842252, dated September 26, 2001 (Northridge
Laboratories), shows that the waste (ignitable, solvents) was

taken to a facility that is not authorized to receive such waste.

Manifest #2007 1563, dated July 24, 2000 (Lakeside Boat
Services), shows that the waste (gasoline) was taken to a

facility that is not authorized to receive such waste.

Manifest #20071571, dated July 24, 2000 (Paul Thorsen),
shows that the waste (ignitable, fuel) was taken to a facility

that is not authorized to receive such waste.

2.3. The Respondents violated Health and Safety Code section

25250.7, subdivision (a), in that on four separate occasions between July 24, 2000 and

November 8, 2001, Respondents intentionally contaminated used oil with other

hazardous waste.

2.3.a. Manifest #20842252, dated September 26, 2001 (Northridge

Laboratories), shows that Respondents picked up solvents, a
hazardous waste, from the generator and delivered used oil

contaminated with solvents to the TSDF.



2. 3. bManifest #20071563, dated July 24, 2000 (Lakeside Boat
Services), shows that Respondents picked up flammable
gasoline, a hazardous waste, from the generator and
delivered used oil contaminated with flammable gasoline, to

the TSDF.

2.3.c. Manifest #20071571, dated July 24, 2000 (Paul Thorsen),
shows that Respondents picked up flammable fuel, a
hazardous waste, from the generator and delivered used olil

contaminated with flammable fuel, to the TSDF.

2.4. The Respondents violated Health and Safety Code section 25201,
subdivision (a) in that between November 3, 2001 and December 28, 2001,
Respondents stored hazardous waste in excess of the ten days allowed under the
transfer facility exemption (California Code of Regulations, title 22, section 66263. B)
without a permit or other grant of authorization from the Department. This involved the

following manifests:  #20833690, 20833700, 20833748, 20833746, 20833855, and

20833907.

2. 5. The Respondents violated Health and Safety Code section 25201,
subdivision (a), in that on at least the following occasions, Respondents handled
hazardous waste by transferring it from drums to a tanker truck, without a permit or other

grant of authorization from the Department.



2.5.a. Manifest #20842252, dated September 26, 2001 (Northridge
Laboratories), shows that the hazardous waste was picked

up in a drum and delivered to the TSDF in a tanker truck.

2.5.b. Manifest #20071563, dated July 24, 2000 (Lakeside Boat
Services), shows that the hazardous waste was picked up in

a drum and delivered to the TSDF in a tanker truck.

2.5.c. Manifest #20071571, dated July 24, 2000 (Paul Thorsen),
shows that the hazardous waste was picked up in a drum

and delivered to the TSDF in a tanker truck.

SCHEDULE FOR COMPLIANCE

3. Based on the foregoing Determination of Violations, IT IS HEREBY

ORDERED THAT:

3.1.1. Effective immediately, Respondents shall not make false
statements on any manifest.

3.1.2. Effective immediately, Respondents shall only deliver hazardous

waste to a facility authorized to accept such waste.

3.1.3. Effective immediately, Respondents shall not intentionally

contaminate used oil with other hazardous waste.

3.1.4. Effective immediately, Respondents shall not store hazardous
waste, in excess of the ten days allowed under the transfer facility exemption (California
Code of Regulation, title 22, section 66263.18), unless the Respondents first apply and

obtain the proper permit from the Department.



3.1.5. Effective immediately, Respondents shall not handle hazardous
waste by transferring it from drums to a tanker truck, unless the Respondents first apply

and obtain the proper permit from the Department.

3.2. Submittals. All submittals from the Respondents pursuant to this

Order shall be sent to:

Mary Locke, Chief Criminal Investigator
Criminal Investigations Branch
Department of Toxic Substances Control
1001 | Street, 23™ Floor

P.O. Box 806

Sacramento, CA 95812-0806

3.3. Communications. All approvals and decisions of the Department

made regarding submittals and notifications will be communicated to Respondents in
writing by the Eranch Chief, Department of Toxic Substances Control, or his‘her
designee. No informal advice, guidance, suggestions, or comments by the Department
regarding reports, plans, specifications, schedules, or any other writings by
Respondents shall be construed to relieve Respondents of the obligation to obtain such

formal approvals as may be required.

3.4. Department Review and Approval. If the Department determines that

any report, plan, schedule, or other document submitted for approval pursuant to this
Order fails to comply with the Order or fails to protect public health or safety O the

environment, the Department may:

a. Modify the document as deemed necessary and approve the document

as modified, or



b. Return the document to Respondents with recommended changes and
a date by which Respondents must submit to the Department a revised document

incorporating the recommended changes.

3.5. Compliance with Applicable Laws: Respondents shall carry out this

Order in compliance with all local, State, and federal requirements, including but not

limited to requirements to obtain permits and to assure worker safety.

3.6. Endangerment during Implementation: In the event that the

Department determines that any circumstances or activity (whether or not pursued in
compliance with this Order) are creating an imminent or substantial endangerment to the
health or welfare of people on the site or in the surrounding area O to the environment,
the Department may order Respondents to stop further implementation of this Order for
such period of time as needed to abate the endangerment. Any deadline in this Order
directly affected by a Stop Work Order under this section shall be extended for the term

of the Stop Work Order.

3.7. Liability: Nothing in this Order shall constitute or be construed as a
satisfaction or release from liability for any conditions or claims arising as a result of
past, current, or future operations of Respondents. Notwithstanding compliance with the
terms of this Order, Respondents may be required to take further actions as are

necessary to protect public health or welfare or the environment.

3.8. Site Access: Access to the site shall be provided at all reasonable
times to employees, contractors, and consultants of the Department, and any agency

having jurisdiction. Nothing in this Order is intended to limit in any way the right of entry



or inspection that any agency may otherwise have by operation of any law. The
Department and its authorized representatives shall have the authority to enter and
move freely about all property at the Site at all reasonable times for purposes including
but not limited to: inspecting records, operating logs, and contracts relating to the Site;
reviewing the progress of Respondents in carrying out the terms of this Order; and
conducting such tests as the Department may deem necessary. Respondents shall
permit such persons to inspect and copy all records, documents, and other writings,
including all sampling and monitoring data, in any way pertaining to work undertaken

pursuant to this Order.

3.9. Data and Document Availability. Respondents shall permit the

Department and its authorized representatives to inspect and copy all sampling, testing,
monitoring, and other data generated by Respondents or on Respondents' behalf in any
way pertaining to work undertaken pursuant to this Order. Respondents shall allow the
Department and its authorized representatives to take duplicates of any samples
collected by Respondents pursuant to this Order. Respondents shall maintain a central
depository of the data, reports, and other documents prepared pursuant to this Order.
All such data, reports, and other documents shall be preserved by Respondents for a
minimum of six years after the conclusion of all activities under this Order. If the
Department requests that some or all of these documents be preserved for a longer
period of time, Respondents shall either comply with that request, deliver the documents
to the Department, or permit the Department to copy the documents prior to destruction.
Respondents shall notify the Department in writing at least SiX months prior to destroying

any documents prepared pursuant to this Order.



3.10. Incorporation of Plans and Reports. All plans, schedules, and

reports that require Department approval and are submitted by Respondents pursuant to

this Order are incorporated in this Order upon approval by the Department.

3.11. Extension Reguest: If Respondents are unable to perform any

activity or submit any document within the time required under this Order, the
Respondents may, prior to expiration of the time, request an extension of time in writing.

The extension request shall include a justification for the delay.

3.12. Extension Approvals: If the Department determines that good cause

exists for an extension, it will grant the request and specify in writing a new compliance

schedule.

OTHER PROVISIONS

4.1. Additional Enforcement Actions: By issuance of this Order, the

Department does not waive the right to take further enforcement actions.

4.2. Penalties for Noncompliance: Failure to comply with the terms of this

Order may also subject Respondents to costs, penalties, and/or punitive damages for
any costs incurred by the Department or other government agencies as a result of such
failure, as provided by Health and Safety Code section 25188 and other applicable
provisions of law.

4.3. Parties Bound: This Order shall apply to and be binding upon

Respondents, their successors, and their assigns.

4.4. Time Periods. "Days" for purposes of this Order means calendar

days.



PENALTY

5. Based on the foregoing DETERMINATION OF VIOLATIONS, the
Department sets the amount of Respondents' penalty at $1 17,900.00. Payment is due
within 30 days from the effective date of the Order. Respondents' check shall be made
payable to the Department of Toxic Substances Control, and shall identify the

Respondents and Docket Number, as shown in the heading of this case. Respondents

shall deliver the penalty payment to:

Department of Toxic Substances Control
Accounting Office

1001 | Street, 21st floor

P. O. Box 806

Sacramento, California 95812-0806

A photocopy of the check shall be sent to:

Mary Locke, Chief Criminal Investigator
Criminal Investigations Branch
Department of Toxic Substances Control
1001 | Street, 23 Floor

P.O. Box 806

Sacramento, CA 95812-0806

RIGHT TO A HEARING

6. Respondents have a right to a hearing to challenge the Order.
Respondents have submitted a Notice of Defense to the Department in response to the

original Enforcement Order issued on March 4, 2005. Because this Order amends the

-10-



March 4, 2005 Order, the Notice of Defense for the March 4, 2005 Order will constitute a

Notice of Defense for this Order. A hearing shall be set for this Order.

é? -/ - 0(0

Date of Issuance

|v|uly LLUGKE
Chief Criminal Investigator
Department of Toxic Substances Control

-17 -



DECLARATION OF SERVICE BY U.S. MAIL

Case Name: InreBill Vladimir Gomelsky, and American Earth Management, Inc. et al.
No.: HWCA 20040529

| declare:

| am employed in the Office of the Attorney General, which is the office of a member of the
California State Bar, at which member’s direction this service ismade. | am 18 years of age or
older and not a party to this mattes; my business address is 300 South Spring Street, Suite 1702,

LosAngeles, CA 90013.

On June 7.2006, | served the attached FIRST AMENDMENT ENFORCEMENT ORDER
[Wealth and Safety Code] by placing atrue copy thereof enclosed in aseaed envelope with
postage thereon fully prepaid, in the United States Mail at Los Angeles, California, addressed as
follows:

Steven Sadowsky, Esg.

Lightfoot, Vandevelde, Sadowsky & Levine
655 South Hope Street

Thirteenth Floor

Los Angeles, CA 90017-3211

| declare under penalty of perjury under thelaws of the State of California the foregoingis true
and correct and that this declaration was executed on June 7, 2006, a Los Angeles, California.

Carol Chow
Declarant

60148530.wpd
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STATE OF CALI FORNI A
ENVI RONVENTAL PROTECTI ON AGENCY
DEPARTMENT OF TOXI C SUBSTANCES CONTRCL

In the Matter of: Docket HWCA 20040529

Bill MV adinir Gonel sky, and ENFORCEMENT ORDER

Ameri can Earth Managenent, Health and Safety Code
I nc. .

d.b.a. Arerican O| Conpany Section 25187

13740 Saticoy St.

Van Nuys, CA 91402

EPA | D No. CAD 981427669

Respondent s

INTRODUCTION

1.1. Parties. The State Departnent of Toxic
Subst ances Control (Departnent) issues this Enforcenent O der
(Order) to American Earth Managenent, Inc., d.b.a. Anerican Q|
Conpany, Bill Vliadimr Gomelsky, its President (Respondents).
1.2. Site. Respondents transport hazardous waste and

operate their business out of 13740 Saticoy St., Van Nuys, CA

91402.
1.3. Permit/Interim Status. The Departnent authorized

Respondent, American G| Conpany, to transport hazardous waste by
hazar dous waste transporter regi strati on nunber 1601, which was
i ssued on or about 2pril 10, 1987 and expires on May 31, 2005.

1.4. Jurisdiction. Section 25187 of the Health and

Saf ety Code aut hori zes the Departnent to order action necessary



to correct violations and assess a penalty when the Depart nent
determ nes that any person has viol ated specified provisions of
the Health and Safety Code or any permt, rule, regul ation,
standard, or requirenent issued or adopted pursuant thereto.

DETERM NATI ON CF VI OLATI ONS

2. The Departnment has determ ned that:
2.1. The Respondents violated Health and Safety Code
section 25189. 2, subdivision (a), in that on five separate
occasi ons between July 24, 2000, and Novenber 8, 2001,
Respondents made fal se statenments on five different manifests by
m srepresenting the waste description, waste code, or container.
2. 1. a. Mani f est #20842252, dated Septenber 26,
2001, falsely states that the waste is
non-fl amabl e (waste code 221, in a
tanker truck).
2.1.b. Mani f est #20074926, dated Septenber 21,
2001, falsely states that the waste is
non-f | ammabl e (waste code 291) .
2.1.c. Mani f est #20071563, dated July 24, 2000,
falsely states that the waste is non-
fl anmabl e (waste code 221, in a tanker
truck) .
2.1.4. Mani fest #20071571, dated July 24, 2000,
falsely states that the waste is non-

fl anmabl e (waste code 221, in a tanker

truck).



Mani f est #20833738, dated Novenber 8,

2.1.
2001, falsely states that the waste was
oil and water (in a tanker truck).
2.2. The Respondents violated California Code of Regul ations,

title 22, section 66263.23, subsection (b), in that on five

separat e occasi ons between June 28, 2000 and Oct ober 15, 2001,

Respondents delivered used oil mxed with contam nated petrol eum

products and/or waste solvents to a hazardous waste facility that

is not authorized by the Departnent to receive the waste.

2.2.4a.

2.

2.

2.

Mani fest #20842252, dated Septenber 26,
2001, shows that the haste (ignitable,
sol vents) was taken to a facility that
is not authorized to receive such waste.
Mani fest #20071563, dated July 24, 2000,
shows that the waste (gasoline) was
taken to a facility that is not

aut hori zed to recei ve such waste.

Mani fest #20071295, dated June 28, 2000,
shows that the waste (stoddard sol vent,
wast e code 213) was taken to a facility

that is not authorized to recei ve such

wast e.



Mani fest #20071571, dated July 24, 2000,
shows that the waste (ignitable, fuel)
was taken to a facility that is not

aut hori zed to receive such waste.
Mani f est #20842346, dated Cctober 15,
2001, shows that the waste (gasoli ne,
per the receipt) was taken (on a
consolidated manifest) to a facility

that is not authorized to recei ve such

wast e.

2.3. The Respondents violated Health and Saf ety Code

section 25189.2, subdivision (c), in that on two separate

occasi ons between Septenber 11, 2000 and Sept enber 28, 2001,

Respondent s caused t he di sposal or disposed of two separate druns

of non-RCRA hazardous waste at a point which is not authorized.

2. 3. a.

Wast e transported under Manifest
#20074927, dated Septenber 11, 2000, was
not di sposed of at D/K Environnental, as

t he mani fest represents.

Wast e transported under WManifest
#20842341, dated Septenber 28, 2001, was
not di sposed of at Industrial Service
Gl Co., Inc., as the nmanifest

represents.



2. 4.

The Respondents viol ated Health and Safety

code section 25250.7, subdivision (a), in that on four separate

occasi ons between July 24, 2000 and Novenber 8, 2001, Respondents

Intentionally contam nated used oil wi th other hazardous waste.

2.

4.

A

.4.

4.

a.

Mani f est #20842252, dated Septenber 26,
2001, shows that Respondents picked up
sol vents, a hazardous waste, fromthe
generator and delivered used oil

contam nated with solvents to t he TSDF
Mani f est #20071563, dated July 24, 2000,
shows that Respondents picked up

fl ammabl e gasol i ne, a hazardous waste,
fromthe generator and delivered used
oil contam nated with flammbl e
gasoline, to the TSDF

Mani fest #20071571, dated July 24, 2000,
shows that Respondents picked up

fl ammabl e fuel, a hazardous waste, from
the generator and delivered used oil
contam nated with flammable fuel, to the
TSDF.

Mani fest #20833738, dated Novenber 8,
2001, shows that Respondents picked up
water with pyrotechnics, fromthe

generator as a hazardous waste and



delivered used oil contam nated with
water with pyrotechnics, to the TSDF
2.5. The Respondents viol ated California Code of

Regulations, title 22, section €6263.21, subsection (a) (1), in
that on or about Septenber 21, 2001, Respondents failed to

deliver the entire quantity of hazardous waste that they picked
up to the designated facility listed on the manifest. Manifest
#20074926, dated Septenber 21, 2000, shows that 150 gal | ons of

hazardous waste was picked up and 100 gall ons was delivered to

t he TSDF.
2.6. The Respondents, .viol ated Health and Safety

Code section 25201, subdivision (a) in that between Novenber 3,
2001 and Decenber 28, 2001, Respondents stored hazardous waste in
excess of the ten days allowed under the transfer facility
exenption (California Code of Regulations, title 22, section
66263. 18) without a permt or other grant of authorization from
the Department. This involved the foll owi ng nmanifests:
#20833690, 20833700, 20833748, 20833746, 20833855, and 20833907.
2.7. The Respondents violated Health and Safety Code
section 25201, subdivision (a) in that on four separate occasions
between July 24, 2000 and Novenber 8, 2001, Respondents stored
hazardous waste, without a permt or other grant of authorization
fromthe Departnent, and did not qualify for the ten day transfer

facility exception by virtue of Respondents' handling of the

wast e.



2.7.a. Mani f est #20842252, dated Septenber 26,
2001, shows that the hazardous waste was
pi cked up in a drumand delivered to the
TSDF in a tanker truck.

2.7.b. Mani f est #20071563, dated July 24, 2000,
shows that the hazardous waste was
pi cked up in a drumand delivered to the
TSDF i n a tanker truck.

2.7.c. Mani fest #20071571, dated July 24, 2000,
shows that the hazardous waste was
pi cked up in a drumand delivered to the
TSDF i n a tanker truck.

2.7.4d. Mani f est #20833738, dated Novenber 8,
2001. The hazardous waste was picked up
ina pick up truck. The manifest shows

that it was delivered to the TSDF in a

t anker truck

SCHEDULE FOR COVPLI ANCE

3. Based on the foregoing Determ nation of Violations,

IT IS HEREBY ORDERED THAT:
3.1.1. Effective imedi ately, Respondents shall not

make fal se statenents on any manifest.



3.1.2. FHEfective i medi ately, Respondents shall only

del i ver hazardous waste to a facility authorized to accept such

wast e.
3.1.3. FEffective i medi ately, Respondents shall not

di spose or cause the disposal of hazardous waste at a point which
i s not authorized.

3.1.4. FEfective i medi ately, Respondents shall not
intentionally contam nate used oil with other hazardous waste.

3.1.5. Efective i medi ately, Respondents shal |
deliver the entire quantity of hazardous waste to the designated
facility.

3.1.6. FEffective i medi ately, Respondents shall not
store hazardous waste, in excess of the ten days all owed under
the transfer facility exenption (California Code of Regul ation,
title 22, section 66263.18), unless the Respondents first apply
and obtain the proper permt fromthe Departnent.

3.1.7. FEffective i medi ately, Respondents shall not
handl e hazardous waste by transferring it fromdruns to a tanker
truck, unless the Respondents first apply and obtain the proper

permt from the Departnent.
3.2. Submttals. Al submttals fromthe Respondents

pursuant to this Order shall be sent to:

Mary Locke, Chief Crimnal |nvestigator
Crimnal Investigations Branch
Depart ment of Toxic Substances Control

1001 | Street, 23™ Fl oor



P. O. Box 806
Sacranento, CA 95812-0806"

3.3. Communications. Al approvals and decisions of

t he Departnent made regarding submttals and notifications wll
be comuni cated to Respondents in witing by the Branch Chi ef,
Department of Toxic Substances Control, or his/her designee. No
i nformal advi ce, gui dance, suggestions, or conmments by the
Departnment regarding reports, plans, specifications, schedul es,
or any other witings by Respondents shall be construed to
relieve Respondents of the obligation to obtain such formnal

approval s as may be required.

3.4. Departnent Review and Approval. If the

Department determ nes that any report, plan, schedul e, or other
docunent submtted for approval pursuant to this Oder fails to
conmply with the Oder or fails to protect public health or safety
or the environment, the Departnent may:

a. Mdify the docunent as deened necessary and approve

t he docunent as nodified, or
b. Return the docunent to Respondents w th recomended
changes and a date by whi ch Respondents nust submit to the

Departnment a revi sed docunent incorporating the recommended

changes.
3.5. Compliance with Applicable Laws: Respondents

shall carry out this Order in conpliance with all |ocal, State,
and federal requirenments, including but not limted to

requirements .to obtain permts and to assure worker safety.



3.6. Endanaernent during | nplenmnentation: In the event

that the Departnent determ nes that any circunstances or activity
(whet her or not pursued in conpliance with this Oder) are
creating an imm nent or substantial endangernment to the health or
wel fare of people onthe site or in the surrounding area or to

t he environnment, the Departnent may order Respondents to stop
further inplenmentation of this Oder for such period of tine as
needed to abate the endangernent. Any deadline in this Oder
directly affected by a Stop Wrk Order under this section shall
be extended for the termof the Stop Wirk O der.

3.7. Liability: Nothing in this O der shall
constitute or be construed as a satisfaction or rel ease from
liability for any conditions or clains arising as a result of
past, current, or future operations of Respondents.

Not wi t hst andi ng conpliance with the terns of this O der,
Respondents may be required to take further actions as are
necessary to protect public health or welfare or the environnent.

3.8. Site Access: Access to the site shall be

provided at all reasonable tinmes to enpl oyees, contractors, and
consultants of the Departnent, and any agency havi ng
jurisdiction. Nothing inthis Oder is intended tolimt in any
way the right of entry or inspection that any agency may

ot herwi se have by operation of any law. The Departnent and its
aut hori zed representatives shall have the authority to enter and
nove freely about all property at the Site at all reasonable
times for purposes including but not limted to: inspecting

records, operating | ogs, and contracts relating to the Site;
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review ng the progress of Respondents in carrying out the terns
of this Order; and conducting such tests as the Departnent may
deem necessary. Respondents shall permt such persons to inspect
and copy all records, docunents, and other witings, including
all sanmpling and nonitoring data, in any way pertaining to work

undertaken pursuant to this Order.

3.9. Data and Docunent Availability. Respondents

shall permt the Departnment and its authorized representativesto
i nspect and copy all sanpling, testing, nonitoring, and ot her
dat a generated by Respondents or on Respondents' behalf in any
way pertaining to work undertaken pursuant to this Order.
Respondents shall allowthe Departnent and its authorized
representatives to take duplicates of any sanples collected by
Respondents pursuant to this Order. Respondents shall naintain a
central depository of the data, reports, and ot her docunents
prepared pursuant to this Order. Al such data, reports, and

ot her docunents shall be preserved by Respondents for a m ni mum
of six years after the conclusion of all activities under this
Oder. |If the Departnent requests that some or all of these
docunents be preserved for a | onger period of time, Respondents
shall either conmply with that request, deliver the docunents to
the Departnent, or permt the Departnent to copy the docunents
prior to destruction. Respondents shall notify the Departnent in
witing at |east six nonths prior to destroying any docunents

prepared pursuant to this O der

3.10. overnnent ILiabilities: The State of California

shall not be liable for injuries or danages to persons or
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property resulting fromacts or om ssions by Respondents or
related parties in carrying out activities pursuant to this
order, nor shall the State of California be held as a party to
any contract entered into by Respondents or its agents in

carrying out activities pursuant to the O der.

3.11. |Incorporation of Plans and Reports. Al plans,

schedul es, and reports that require Departnent approval and are
subm tted by Respondents pursuant to this Order are incorporated
in this Order upon approval by the Departnent.

3.12. Extension Request: |If Respondents are unable to
performany activity or submt any docurment within the tine
requi red under this Order, the Respondents may, prior to
expiration of the time, request an extension of tine in witing.
The extension request shall include a justification for the

del ay.
3.13. Extension Approvals: |If the Departnent

det erm nes that good cause exists for an extension, it will grant

t he request and specify in witing a new conpliance schedul e.

OrHER PROVI SI ONS

4.1. Additional Enforcenent Actions: By issuance of

this Order, the Departnent does not waive the right to take

further enforcenent actions.

4.2. Penalties for Nonconpliance: Failure to conply

wth the terns of this Oder may al so subj ect Respondents to
costs, penalties, and/or punitive damages for any costs incurred

by the Departnent or ot her governnent agencies as a result of
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such failure, as provided by Health and Safety Code section 25188

and ot her applicabl e provisions of |aw

4.3. Parties Bound: This Order shall apply to and be

bi ndi ng upon Respondents, and its officers, directors, agents,
enpl oyees, contractors, consultants, receivers, trustees,
successors, and assignees, including but not imted to

i ndi vi dual s, partners, and subsidiary and parent corporations.

4. 4. Tinme Periods. "Days"™ for purposes of this O der

nmeans cal endar days.

PENALTY
5. Based on the foregoi ng DETERM NATI ON G VI OLATI ONS,

the Departnment sets the anount of Respondents' penalty at
$204,900.00. Paynment is due within 30 days fromthe effective
date of the Order. Respondents' check shall be nade payable to
t he Departnent of Toxi c Substances Control, and shall identify
t he Respondents and Docket Nunber, as shown in the headi ng of
this case. Respondents shall deliver the penalty paynent to:

Depart nent of Toxi c Substances Control
Accounting Ofice

1001 | Street, 21st floor

P. ©. Box 806

Sacranent o, California 95812-0806

A phot ocopy of the check shall be sent to:

Mary Locke, Chief Oimnal |nvestigator
Cimnal Investigations Branch

Depart nment of Toxi ¢ Substances Control
1001 | Street, 23 Fl oor

P. O. Box 806
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Sacranment o, CA 95812-0806

Rl GHT TO A HEARI NG

6. Respondents nay request a hearing to chall enge the

Order. Appeal procedures are described in the attached Statenent

to Respondents.

EFFECTI VE DATE

7. This Oder is final and effective fifteen days
fromthe date of service, whichis the date the Order was served
upon t he Respondents, unl ess Respondents request a hearing within

the fifteen-day peri od.

Dat e of Issuance;;Z%¢H4ﬁf—~ f% 2005

Chief Investigator
Department of Toxic Substances Contr ol
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STEPHEN B. SADOWSKY (STATE BAR NO. 90362)
LIGHTFOOT, VANDEVELDE, SADOWSKY
MEDVENE & LEVINE

555 SOUTH HOPE STREET, 13TH FLOOR

LOS ANGELES, CALIFORNIA 90017-3211
PHONE: (213) 622-4750

FAX: (213) 622-2690

Attorneys for Respondents
Bill Gomelsky and American
Earth Management, Inc. dba American Oil Company

STATE OF CALIFORNIA
ENVIRONMENTAL PROTECTION AGENCY
DEPARTMENT OF TOXIC SUBSTANCES CONTROL

In the Matter of:

Bill Vladimir Gomelsly, and
American Earth Management, Inc.
d.b.a. American Oil Company
13740 Saticoy Street

Van Nuys, CA 91402

EPA ID NO. CAD 981427669,

Docket HWCA 20040529
NOTICE OF DEFENSE

Health and Safety Code Section
25187(d)

Respondents.

N N N N S N N NN S N

Respondents, through their undersigned counsel, acknowledge receipt of
an Enforcement Order, Statement to Respondent, Government Code sections
11507.5,11507.6, and 11507.7, and aform entitled, Notice of Defense.

Further, respondents through counsel, hereby give notice that the
allegations of the Enforcement Order are denied in their entirety and a hearing is
requested to contest the charges and the proposed penalty and, in addition, to

present evidence with respect to the following special defenses:
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26

27

1.  TheEnforcement Order and its proposed penalty are barred by the
double jeopardy clauses of the California and U.S. Constitutions and by section
654(a) of the California Penal Code. The matters alleged in the Enforcement

Order were included within the prosecution and resolution of Peoplev American

Earth Management, Inc dba American QOil Co., Bill V. Gomelsky, etc., Case No. .

2 CR 02917, which was filed on June 14, 2002 and resolved on January 22, 2003
in Division 82 of the Superior Court of Californiafor the County of Los Angeles.
2.  The Enforcement Order and its proposed penalty are barred on
account of enforceable promises made by and on behalf of the People of the State

of California in the course of the prosecution and resolution of Case No. 2 CR
02917, referenced above. While Case No. 2 CR 02917 was pending, agents of
the Department of Toxic Substances Control ("DTSC") requested that the
prosecutor in that case, Assistant City Attorney Vince Sato, file additional
criminal charges against Mr. Gomelsky and American Earth Management, Inc.
dba American Oil Company, the defendants in Case No. 2 CR 02917 and the
respondents herein, arising from allegations which included those that are made
in the Enforcement Order. Assistant City Attorney Sato, acting on behalf of the
People of the State of California, promised not to file additional criminal charges
and not to seek additional penalties, as had been requested by DTSC, on the
conditions that pleas of no contest to al chargesin Case No. 2 CR 02917 be
entered, that the defendants in Case No. 2 CR 02917 enter into a“Harvey
waiver," and that the defendants in Case No. 2 CR 02917 devise and implement a
hazardous waste manifest compliance policy acceptable to the People of the State
of California (including DTSC). The defendants in Case No. 2 CR 02917
complied fully with their part of the Agreement. The promises by the People - -
not to file additional criminal charges and not to seek additional penalties - -
therefore are enforceable.

3.  The Enforcement Order and its proposed penalty, as well asthe
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statute purportedly authorizing them, Health and Safety Code § 25187, are
unconstitutional, and therefore void and unenforceable. The due process clauses

and separation of powers doctrines, among other provisions, of the California and

| U.S. Constitutions prohibit the same party, whether an administrative agency or

otherwise, from: (1) initially proposing the propriety and amount of apenalty on
account of alleged violations of the law; (2) thereafter prosecuting the
jproceedings to determine the propriety and amount of apenalty on account of
alleged violations of the law; (3) thereafter, whether an administrative hearing is
conducted or not, making a final adjudication asto the propriety and amount of a
jpenalty on account of alleged violations of the law; and (4) thereafter collecting
and depositing the monies paid or collected on account of alleged violations of
the law into abank account controlled by, and for the use of, that same party.

4.  TheEnforcement Order and its proposed penalty are barred by the
doctrine of laches in that the DTSC has delayed unreasonably in bringing this
Enforcement Order and said delay has prejudiced the respondents in regard to the
jpreparation and presentation of their defenses. See Brown v. California State
Personnel Board, 166 Cal. App. 3d 1151 (1985) and Fountain Valley Regional
Hospital and Medical Center v. Bonta, 75 Cal. App. 4™ 316 (1999).

5.  Theproposed penalty is excessive, arbitrary, capricious, and without
rational basisin fact or law; and, as such, the proposed penalty is void and
unenforceable in that it violates the excessive fines and due process clauses of the
California and U.S. Constitutions.

6. The Enforcement Order, in whole or in part, is based on and derived
from the fruits of unlawful and unconstitutional searches of, and seizures at,
Respondent American Oil Company’s business premises and Respondent
Gomelsky’s residence, automobiles, and person on or about March 20, 2003,
pursuant to a patently unlawful search warrant, search warrant number unknown,

issued on March 18, 2003, at 2:00 p.m., by Magistrate Leslie V. Dunn. The
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search warrant in question isfacially overbroad and utterly lacking in
particularity, and it thereby improperly authorized the conduct of a general search
in violation of well-established constitutional principles. Furthermore, the
issuance of the search warrant was not supported by probable cause and the
affidavit on which it was based contained intentional misstatements and
falsifications of material facts and intentionally omitted other material facts. The
search warrant and its supporting affidavit were so deficient that no reasonable
law enforcement officer could reasonably rely on a magistrate's approval of the
warrant's issuance. The search wai-rant in question was sought by the DTSC and
was based on an affidavit prepared, and sworn to by DTSC personnel; and the
searches and seizures executed pursuant to the search warrant in question were
executed by DTSC personnel. Assuch, the search and seizure provisions of the
California and U.S. Constitutions prohibit the DTSC from using any evidence
obtained as aresult of the execution of the search warrant, or any evidence

derived therefrom, in connection with the Enforcement Order or otherwise.

Dated: April 19, 2005 LIGHTFOOT, VANDEVELDE, SADOWSKY
MEDVENE & LEVINE
STEPHEN B. SADOWSKY

/By, STEPHEN B. SADOWSKY /
Attorneys for Respondents
Bill Vladimir Gomelsky and
American Earth Management, Inc. dba
American Oil Company
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PROOF OF SERVICE
STATE OF CALIFORNIA,COUNTY OF LOSANGELES

1 am employed in the County of Los Angeles, State of California, at Lightfoot,
Vandevelde, Sadowsky, Medvene & Levine at 655 South I-lope Street; 13th Floor, Los
Angeles, California 90017. 1am over the age of 18 and not a party to the within action.

On April 19,2005, I served the foregoing document described as NOTICE OF
DEFENSE on the parties in this action by placing the true copies thereof enclosed in a
sealed envelope addressed as follows:

Timothy Swickard, Chief Counsel Tom Heller

Office of Legal Counsel Deputy Attorney General

Dept. of Toxic Substances Control 300 S. Spring Street, Suite 1702
1001 1 Street, 23" Floor Los Angeles, CA 90012 "

P. OBox 806

Sacramento, CA 95812-0806

Mary Locke, Chief Criminal Investigator

Criminal Investigations Board o
Department of Toxic Substances Control
1001 | Street, 23 Floor "‘
P.O.Box 806

Sacramento, CA 95812-0806

[X]BY MAIL: | am readily familia- with the firm's practice of collection and processing
correspondence for mailing. Under that practice it would be deposited with the U.S.
Postal Service on that same day with postage thereon fully prepaid at Los Angeles,
Californiain the ordinary course of business. | am aware that on motion of the party
served service is presumed invalid if postal cancellation date or postage meter date is
more than one day after date of deposit for mailing in affidavit.

[X] [STATE] | declare under penalty of perjury under the laws of the State of
Californiathat the above istrue and correct.

Executed on April 19, 2005, at Los Angeles, California.

w@a@
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DECLARATION OF SERVICE BY U.S. MAIL

CaseName: InreBill Vladimir Gomelsky, and American Earth Management, Inc. et al.
No.: HWCA 20040529

| declare:

| am employed in the Office of the Attorney General, which is the office of amember of the
California State Bar, at which member's direction this serviceis made. | am 18 years of age or
older and not a party to this matter; my business address is 300 South Spring Street, Suite 1702,
Los Angeles, CA 90013.

On June 15,2006, | served the attached STATE AGENCY REQUEST TO SET (Cal. Code
Regs.,, tit. 1 §1018) by placing a true copy thereof enclosed in a sealed envelope with postage
thereon fully prepaid, in the United States Mail at Los Angeles, California, addressed as follows:

Steven Sadowsky, Esg.

Lightfoot, Vandevelde, Sadowsky & Levine
655 South Hope Street

Thirteenth Floor

LosAngeles, CA 90017-3211

| declare under penalty of perjury under the laws of the State of Californiathe foregoingis true
and correct and that this declaration was executed on June 15, 2006, at Los Angeles, California.

Carol Chow .
Declarant

60150068.wpd



